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HE DISTRICT OF COLUMBIA CIRCUIT 


No. 76-1371 


OPEN AMERICA, ET AL. 
Vi 
THE WATERGATE SPECIAL Prostcut 
APPELLANTS 


Decided 7 July 1976 


“| Eloise E. Davis, with whom Leonard Schaitman, were 
on the motion for appellants. 


Allan B.. Morrison, was on the motion for appellees. 

Before: LEVENTHAL, MACKINNON and WILKEY, Cir- 
cuit Judges. 

Cpinion for the Court filed by Circuit Judge WILKEY. 
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gate affair.” These letters admonished that “[flailure to 
reply to this request within the ten-day period provided 
by the Act will be treated as a clenial of the request. and 
appeal will be sought.” * Reply was made by the Director 
of the FBI on 5 November 1975, noting that the request 
had been received, and that on the day of receipt the 
FBI had 5,137 Freedom of Information Act 

hand and was in various 

of those cases.’ 


By letter of 12 November 1975 plaintiff Open America 
addressed an appeal to the “Appeals Officer, Freedom orf 
Information Unit, Federal! Bureau of Investigation.” 
noting that “{iJf you do not act upon my request within 
20 working days, I will deem our request denied.” * On 
reaching its proper destination this lette , was duly 
acknowledged, the reply pointing out t 
had been “assigned its priority numb er 
processed in due course. Without deta 


change of correspondence between plainti 

of the Justice Department. it is sufficient 

failure of the FEI to complete the pro 
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1976 of the action in the District Court seexing to com- 
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pel the FBI to comply with or deny immediately plain- 
tiffs’ request. 


‘Memorandum in Support of Governm 
Stay Pending Appea! (Exhibit A). Plaintift 
by John F. Banzhaf, III, as Executive Direct 
individuals as Directors, of Open America, ‘pate that * 
America, Inc., is a non-profit organization formed to sade 
take projects ‘in the public interest,’ and this request is part 
of such a project.” 


47d. (Exhibit B). 

‘Jd. (Exhibit C). This was an incorrect arabe as ae 
Appeals Office is located within ti 
Attorney General. 
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due diligence in resr ing request, the cour: 
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time to complete its review of the records.” 


Ii. PRESENT FBI Procepures CoMPARED To 
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ceptional circumstances” pr ‘ision was design 
serted specifically as a safety valve for the new 

A. ‘Exceptional Circumstances” 

Subparagraphs (B) and (C) of Section d52(a) (6) 
both contain escape valves of a sort. (B) refers to “un- 
usual circumstances,” but only ‘A unus ual cireum- 
stances as are specified in this su} Ns 
for a ten-day extension of the limits ! 
(A). Those unusual circumstances are the need to collect 
the records from several separate Glktbes voluminous 
records calied for in the single request, and a need for 
consultation with other agencies. The ten-day extension 
is granted by the: cage! to itself, but only on notice 
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inter alia, confidential sources, privacy of individuals, 
classified data, etc. The series of Jisieds culminate in 
a decision over the FBI Director’s sicnaiure. 


To expedite this necessarily sedious precess, recuests 
are separated into dificult and simple requests, identi- 
fied respectively as “project requests” or “non-project 
requests.” Project requests customarily involve han- 
dling thousands of pages of ; docu imentary materials. Onen 
America’s request is i fied 


A project request is assi 
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ned to a project 
by a supervisory special agent, inetoding 
analysts, and at least two research clerics. 
team to which Open Amen ica’s request has been 2 
is in various stages of processing 33 other proiects, 
of which were received prior to Open Americ:’s req: 
One of the complications in.this particular search is 
the name of L. Patrick Gray Was not indexed in 
nection with documents filed, since he 
rector of the Bureau and his name 
on virtualiy every file during his ! 
=, sy pages have been located hehe 

" believes should be carefull; 

ly relevant to ¢} 
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will be completed by nd the first of Au 
with any appeal to be completed within three 
months. 


Cne hundred ninety-one employees at FBI 
ters alone are assigned solely to the processing 
requests. At the time of Open America’s reques 
Was a2 total backlog of 6,137 requests, some nroject 
zome non-project. While the “twotrack 
dites simpie requests and identifies these 
— be more difficult and time-cons suming, 
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Absént a court order, only three out of some 900 cases 
closed to date have been accorded “preferential handling” 
y being processed out of their normal chronological se- 
quence. All three cases involved information needed in 
connection with pending litigation where time was 
the essence.** 


described one administrative pitfall of piecemeal review 
ready encountered by the FBI: 


(Although, t]he Feliner request lends itself more r 

to piecemeal disciosure than would Open America’s 
quest because it involves 25 individuals, 9 organizations, 
and 6 events, which can to some extent be researched 


meal operation unsatisfa 

the release of information pertaining to the 25 
parties have been received sporadically from Mz. Fe: 
This has presented a special problem for the analys 
cause files which have been once reviewed and have had 
names deleted nave had to be re-reviewed so that those 
names can be restored consistent with subsequently re- 
ceived authorizations. Similar problems would of cvurse 
be encountered wherever policy changes in connection 
with claimed exemptions occurred in the course of review- 
ing a given file. 


Id, a¢ 5-6 n. 2. 


%In its supplemental memorandum the Government de- 
scribed the circumstances surrounding these three cases as 
follows: 

The frst case involved a request for information by an 
accounting firm needed to defend itself in a civii suit 
brought by a contractor. The Department of Justice had 
previously investigated the contractor and his dealings 
with government contracting officials, and had initiated 
False Claims Act and criminal charges which were 
dropped without presecution. The FOIA Unit was per- 
suaded that the accounting firm’s need for the documents 
was genuine, and the firm was willing to sharply curtail 
its request so as to limit it to a few documents which 
could be readily identified. On this basis expedition of the 
appeal was approved and the documents were released. 
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We do not think that Congress intended, by fixing 
time limitation on agency action and according a it 
to bring suit when the applicant has not been satisfied 
within the time limits, to grant an automatic preference 
by the mere action of filing a case in United Sta 
district court. Because the pernicious results of such a 
interpretation are so blatantly obvious—certainly unde 
the “exceptional circumstances” which have materialized 
since passage of the 1974 amendments—we refuse to at- 
tribute such dim vision to the Congress. 


We believe that Congress intended for a district court 
to require an agency to give priority to a request for 
information if some exceptional need or urgency attached 
so the request justified putting it ahead of all other re- 
quests received by the same agency prior thereto. This is, 
of course, on the assumption that the agency can be 
shown to be exercising due diligence. In this case we 


believe such a showing of due diligence has been mad 
by the affidavits, and, indeed, no lack of overaii diligen 
in handling the thousands of requests has been alleged b 


plaintiffs. 


Further, the interests of those who have a real need 
and urgency for the information, and who have been 
previously able to go to court and get their requests satis- 
fied after making a showing of their need and urgency, 
would be frustrated and vitiated by the interpretation 
urged by plaintiffs | here. If any request for information 
ein be the subject of a court order to ‘ ‘ 
place the request in a priority position, without 
showing in court of urgency or exceptional need, then 
these court-ordered cases will take their places along 
with those court-ordered cases in which genuine urgency 
and need have been shuwn. The result will be that not 
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